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THE ARGUABLE INADEQUACY OF CRIMINAL SANCTIONS AND 

INSTITUTIONAL REFORM 

 

I listened carefully to the deliberations of the last two days and I observed that most of 

the speakers and the commentators alerted us to the significance of legal and 

institutional interventions,  particularly in the area of reconstituted criminal law, in 

particular,  and public law, in general, to deal effectively with the challenge of illicit 

financial flows. It was also observed that the interventions should not unduly interfere  

with established procedural laws aimed at protecting accused persons.  

 

Exclusive reliance on Criminal Law as a mechanism for addressing illicit financial 

outflows is typically inadequate since the sanctions for offences are nvariably limited to 

imprisonment,  in the case of individuals, and administrative and/criminal fines, 

sanctions which play a very limited  role in deterring the undesired practice and 

repatriating assets which are the subject of illicit financial flows.  

 

PROPER UNDERSTANDING OF THE SIGNIFICANCE AND EFFICACY OF 

CORPORATE LAW RULES 

 

In his keynote address to the Pan African Lawyers Union's Triennial General Assembly 

and Conference on 'Illicit Financial Flows from Africa: Sealing the leaks,  Management 

and Repatriation of Assets' on 05 June 2014 in Yaounde,  Cameroon,  former President 

of the Republic of South Africa and the current Chairperson of the AU-UN High-Level 

Panel on Illicit Financial Flows From Africa, Mr. Thabo Mbeki endorsed Brian E. 

Berger's observation that "...On a foundational level, lawyers should be educated to 

“better understand the core principles of corporate law and finance, thereby broadening 

their perspectives and enabling them to better identify and assess consequences...” This 

cannot be any closer to the heart of the challenge in devising strategies for combating 

the scourge of illicit financial flows.   



 

DISCLOSURE OF BENEFICIAL OWNERSHIP OF EQUITY SECURITIES IN 

CORPORATIONS 

 

Listening to the speakers in  yesterday's sessions,  particularly Dr. Cobus De Swardt of 

Transparency International,  it became clear that regulations concerning the disclosure 

of beneficial interest holders within corporations was regarded as being fundamentally 

pivotal in combating the illicit financial flows, from the corporate law perspective.  I 

argue, however, that transparency regulations regarding the beneficial  ownership of 

shares within corporations will not avail much if corporate legal enforcement rules 

continue to give exclusive preference to equity investors (whether nominal or 

beneficial) to institute direct and indirect legal proceedings in corporate law to vindicate 

either personal/collective rights/interests of the claimants and the legal interests of 

corporations. This is what this paper advocates.  

 

 

RELUCTANCE TO EXTEND LEGAL STANDING TO NON-SHAREHOLDER 

CORPORATE CONSTITUENCIES AND THE JUSTIFICATION FOR SUCH 

RELUCTANCE 

 

The lacklustre reception of the possibility of the extension of legal standing to 

unconventional litigants in company law by Anglo-American jurisdictions, and those 

with whom they share company law traditions, is hardly surprising given the distrust 

exhibited towards broadly inclusive corporate law remedies, primarily under the pretext 

of the danger of 'floodgates of litigation' and the danger of making companies 

accountable to 'all and sundry' 

 

While it is increasingly accepted that the corporate purpose of publicly  traded 

companies may have transcended the private categorisation it has ordinarily enjoyed for 

centuries, there is still inexplicable resistance to complement this apparent transition 

with appropriate legal rules in the area of corporate law enforcement. The recent 

American example in the form of corporate constituency and public benefit corporation 

statutes bears testimony to this reluctance. 

 

The indisputable necessity of steming the tide on the scourge of this debilitating reality 

enjoins the introduction of the appropriately reformed corporate legal enforcement 

framework across all African countries;  

 

THE USE OF OPAQUE CORPORATE GROUP STRUCTURES AND THE NEED 

FOR THE EXTENSION OF PUBLIC CORPORATE PURPOSE TO SUBSIDIARIES 

OF MULTINATIONAL CORPORATIONS INCORPORATED AS PRIVATE 



COMPANIES 

 

It was revealed by His Excellency, Mr. Thabo Mbeki, that the annual value of  illicit 

financial flows from Africa exceeds $40billion only in the area of trade mispricings. 

This practice is understandably taking place within the context of groups of companies, 

where offending multinational companies conveniently establish subsidiaries within 

affected developing countries to perpetuate the illicit practices. These companies are 

often incorporated as private companies in order attempt to escape regulatory scrutiny.  

 

It follows therefore, that to regard such subsidiary companies as being endowed with a 

private corporate purpose merely because they are not publicly traded would be clearly 

shortsighted, as they are clearly pursuing the agenda of their multinational corporation 

parents.  

 

THE CONSERVATIVE AND INDIVIDUALISTIC NATURE OF THE CORPORATE 

LEGAL ENFORCEMENT FRAMEWORK IN THE ANGLO-AMERICAN 

JURISDICTIONS 

 

It is not a secret that the prevailing corporate legal enforcement framework in Anglo-

American jurisdictions remain largely conservative and individualistic,  invariably 

favouring equity investors, merely because of the long held view that the only way 

through which the legal system can avoid unnecessary, frivolous and vexatious litigation 

is by perpetuating the ancient conservative 'shareholder-friendly legal standing rules in 

corporate law. Another reason for the reluctance to reform is predicated upon the the 

misguided acceptable of the role of the company's fiduciary obligations and corporate 

voting rules as being for the exclusive protection of equity investors, i.e. Shareholders. 

Both of these justifications for the retention of the unnecessarily conservative and 

individualistic corporate legal enforcement framework are not jurisprudentially 

indispensable as constitutionally-inspired corporate law developments elsewhere show 

that those justifications are indeed no longer necessary 

 

Recent developments in corporate law in South Africa show that the fear of potential 

floodgates of litigation can be averted by other means, including setting certification 

requirements before litigants can be allowed to institute legal proceedings than to 

exclude certain parties from legal standing merely because they are not equity investors. 

 

DIRECT AND INDIRECT CORPORATE LAW REMEDIES 

 

These developments go directly to the essence of the established corporate law 

remedies, which may conveniently be categorised as direct and indirect corporate law 

remedies. In the first category, direct remedies effectively deal with those remedies that 



are intended to vindicate personal or collective rights of the potential litigants, 

suchproceedings op press I've aimed at addressing oppressive and/or unfairly prejudicial 

conduct by and on behalf of companies. Conventionally, these proceedings are, 

ordinarily, the exclusive reserve of the equity investors, either nominally or beneficially.  

That said, the deliberate exclusion of non shareholder corporate constituencies, coupled 

with the corporate law's avoidance of representative actions, such as class actions, 

unnecessarily limits the utility of direct corporate law remedies, particularly for 

combating illicit financial flows. 

 

To understand the effect of reduced utility of limited direct corporate law remedies, one 

has to appreciate the current conservative and individualistic approach to direct 

corporate law remedies, as conventionally adopted in Anhlo-American jurisdictions and 

those with which they share company law traditions.  

 

DIRECT CORPORATE LAW REMEDIES 

 

By making equity investors the only beneficiaries of direct corporate law remedies, the 

law readily assumes that the only victims of oppressive and/or unfairly prejudicial 

conduct by and/or on behalf of the company are none other than those equity investors. 

This cannot be so. Research shows that non-shareholder corporate constituencies and 

the public at large, may be the victims of the conduct by and/or on behalf of concerned 

companies. That is why corporate developments,  such as those under the South African 

corporate law, have introduced constitutionally-inspired legal standing rules, which 

recognise that remedies may be accessed by those who Bing proceedings on their own 

behalf, on behalf of others who cannot act on their own behalf,  those who act on behalf 

of/in the name of their members or a class, or those who, with the leave  of the Court,  

act in the public interest. This is found for example in some 157 of the SA's Companies 

Act, 2008, which is derived from school 38 of the country's Constitution,  which applies 

in respect of the enforcement of the rights in the Bill of Rights.  

 

Public interest litigation is particularly relevant in the area of direct corporate law 

remedies as the continuation of the conventional legal standing rules will invariably 

continue to empower equity investors to institute proceedings even when,  as it will 

almost always be the case, these shareholder corporate constituencies are the 

beneficiaries of the oppressive and/or unfairly prejudicial conduct perpetrated by the 

concerned companies. Equity investors may thus be unwilling or, even uninterested to 

address the conduct of their companies. 

 

  

 

 



DERIVATIVE LITIGATION AS A FORM OF INDIRECT CORPORATE LAW 

REMEDIES 

 

As regards indirect corporate law remedy, derivative action proceedings are at the centre 

as it is the company's interests which are being vindicated.  Even in the area of 

derivative proceedings, conventional Anglo-American corporate law gives exclusive 

right of enforcement to equity investors, presumably on the basis that they are the 

exclusive beneficiaries of directorial fiduciary obligations and corporate voting. Both 

these justifications for the exclusive preference of equity investors to bring derivative 

proceedings are questionable.  With regard to equity investors as being the exclusive 

beneficiaries of directorial fiduciary obligations, the reality of the broad nature of the 

corporate purpose of public corporations, coupled with the recognition of non-

shareholder corporate constituencies' interests as the interests of corporations in some 

corporate statutes of even some Anglo-American jurisdictions in recent years, makes the 

arguments for  the exclusive nature of directorial fiduciary obligations questionable.  

Further,  the extension of corporate voting privileges to constituencies over and above 

equitinvestors in some modern corporate statutes seriously puts into question the 

justifiability of the exclusively of corporate voting as the jurisprudential justification for 

making equity investors the only constituent capable of enforcing derivative 

proceedings.   

 

The recent example of the extension of legal standing to constituencies other than equity 

investors in derivative action proceedings is South Africa in the former of some 165 (2) 

of the 2008 Companies Act, which recognises creditors,  employees and any persons 

acting in the public interest as possible litigants in derivative action proceedings, in 

addition to shareholders and directors.  

 

Furthermore, the perpetuation of conventional legal standing rules in derivative action 

proceedings  disregards the in-built safeguards  against the abuse of these proceedings, 

some of which include the fact that in these proceedings the remedy obtained rightly 

belongs to the company and no one else.  

 

CONCLUSION 

 

Finally, it was emphatically stated by the Vice-Chair of the Africa Region of the 

Standard Chartered Bank, Mr. Ebenezer Essoka during our deliberations yesterday that 

it is a fact that the group corporate structures provide a fertile environment for the illicit 

financial flows to thrive.  I endorse this view and would like to emphasise that the 

private company status of the subsidiaries of multinational corporations involved in 

illicit financial flows should not act as a hindrance to the extension of the corporate 

purpose of the those subsidiaries and the extension of legal standing in both direct and 



indirect corporate law remedies to non-shareholder corporate constituencies and those 

acting in the public interest, with the leave of the Court as it is done in South Africa 

under its corporate statute. 


